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n their efforts to sustain publicly funded health care, governments are increasingly deciding that some drugs are not sufficiently beneficial to merit public funding. 1 For example, the Ontario government has elected not to fund bortezomib. 2 The administration of such cancer drugs requires nursing staff and supervision and, with drugs such as ibritumomab, nuclear medicine facilities. Because of the cost of having drugs administered privately and the limited number of private clinics in Canada, some patients wish to pay to have these drugs administered in public hospitals. Until recently, as a matter of policy, public hospitals in Canada did not allow this, although some are now reportedly allowing such sale.
In this article, we discuss what Canadian provinces can do in terms of legislation, what they should do in terms of policy and what they may be compelled to do if there is a successful challenge under the Canadian Charter of Rights and Freedoms. Although we refer to Ontario's statutes, our conclusions are of broader interest because all Canadian provinces have legislation that limits the private sector. Furthermore, all jurisdictions with public health insurance struggle to determine which drugs are sufficiently cost-effective to attract public funding. 3 Even in the United States, with its greater reliance on private insurance, the marginal effectiveness and high cost of new drugs is leading some to question the ethics and the policy effects of selling these drugs. 4 
What can governments do? The statutory context
To receive funding under the Canada Health Act, provinces must publicly cover "medically necessary" drugs within hospitals. 5 Because this term is not defined, whatever drugs a province insures are typically regarded as medically necessary. The federal government could contest a decision not to insure a drug, particularly when there is clear evidence of effectiveness or when other provinces fund the same drug. But challenges to a province's decisions vis-à-vis medical necessity are very unusual. 6 Nonetheless, provincial legislation may constrain a government's policy choices (unless such legislation or regulation is changed). For example, Ontario's Commitment to the Future of Medicare Act prohibits payment "for an insured service rendered to an insured person."
7 Although this statute does not empower public hospitals to sell uninsured services, it does not prohibit it. However, with respect to in-patients, insured services are defined to include any "drugs, biologicals and related preparations that are prescribed by an attending physician … in accordance with accepted practice and administered in a hospital." 8 Thus, in our view, it would likely be necessary to amend this provision to allow public hospitals to charge inpatients for drugs.
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The argument against private payment Some would argue that allowing the sale of private drugs in public hospitals is permissible because inequality already exists within public hospitals. Canadians generally access private services that are not deemed medically necessary in facilities outside the public system and, historically, from physicians who are not employed in the public system. Although public hospitals in other jurisdictions (e.g., England and Australia) have private wings where such services are provided, Canada maintains a sharper distinction between public and private sectors. Thus, even if Canadians tolerate some unequal treatment in health care, they may not tolerate it in a public hospital. However, inequality already exists 
Key points
• There is pressure on Canadian hospitals to permit patients to pay privately for drugs that are not publicly funded (and thus not considered "medically necessary").
• The main arguments against private payment for drugs in public hospitals focus on concerns about equal treatment and the impact on the public health care system.
• The main arguments in favour of private payment focus on patient safety, access to potentially beneficial drugs and personal liberty.
• The tension over the boundary between the public and private spheres is likely to worsen as governments seek to curb public spending by more stringently reviewing which drugs are publicly funded.
• If there is a Charter challenge, governments will have difficulty amassing clear empirical evidence about the deleterious effects on the public system. Previously published at www.cmaj.ca within public hospitals. For example, the Workplace Safety and Insurance Board provides pemetrexed (a cancer drug) to patients in hospital whose cancer is related to exposure in the workplace 10 but not to other pa tients. The counter-response: Does one example of inequality justify another?
The second argument against allowing private payment for drugs in public hospitals is that it negatively affects the public system. The concern is not with the manufacture, distribution and sale of the drugs per se. In contrast to a private tier for medical services -which diverts resources such as physicians from the public sector 11 -it is usually possible to manufacture more drugs in a short time to cover increased demand. Our concern is the time spent by clinicians prescribing or administering uninsured drugs, time that takes them away from supplying medically necessary services to public patients. However, we are aware of no empirical evidence that robustly defines the extent of public resources necessary to provide drug infusions to private patients. Nonetheless, some countries remain concerned about these effects. For example, the New Zealand government, having decided to limit a patient's course of treatment with trastuzumab to nine weeks, 12 subsequently did not allow patients to pay for the drug within public hospitals because of a concern about draining public resources. 13 This is in contrast to a similar situation in England, where a report from the National Health Service recommended that such sales be permitted. 14 The sale of uninsured drugs may also undermine confidence in medicare. People may find it difficult to accept that drugs being sold within public hospitals are not medically necessary. This may increase pressure on public formularies to include these drugs, despite concerns about cost-effectiveness. Finally, allowing the sale of uninsured drugs could erode political support for a high standard of care in the public system when the people who are able to pay for drugs no longer lobby for public funding. The extent to which this will occur is likely tied to the price of the drugs (even the wealthy may struggle to pay for very expensive drugs) and the extent to which private health in surance will cover drugs that are not on provincial formularies.
The argument supporting private payment
In support of allowing private payment for drugs in public hospitals are arguments about access and patient safety. For example, desperate patients may seek drug infusion in a family physician's office or by untrained public hospital staff. Issues may also arise when patients require the administration of both an uninsured and an insured drug and should receive them simultaneously; yet they receive them in separate facilities at separate times. Additional safety concerns arise when a patient is receiving treatment from multiple practitioners, and the medical records are kept in different locations. 15 Restrictions on the sale of uninsured drugs may in some cases prevent not only safe access, but also any access. Patients may not be well enough to travel to one of a limited number of private clinics, or travelling may cause financial hardship or separation from the emotional support of family members.
The second argument in favour of allowing private payment for drugs within public hospitals is grounded in individual liberty. Canadian laws and values allow a private health care sector -for pharmaceuticals, home care, some longterm care and services deemed not medically necessarygrounded in such individualistic values as liberty, choice and autonomy. This liberty produces inequality in health care based on ability to pay. To many Canadians, this inequality is unobjectionable, provided it does not worsen the situation of those who depend on publicly financed care. This approach was adopted by the majority of the Supreme Court of Canada in Chaoulli v. Quebec, which concluded that the ban on private insurance infringed the right to security, and that allowing private insurance would not threaten the public system. 16 Cancer Care Ontario's Working Group on the Delivery of Oncology Medications for Private Payment in Ontario Hospitals appears to take this approach as well. 17 Some public hospitals in Ontario are now relying on these recommendations in the sale of uninsured drugs while they await guidance from the provincial government. However, it is too early to determine whether it is in fact possible to allow patients to purchase uninsured drugs in public hospitals without deleterious effects on the pubilc health care system.
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What might governments be compelled to do? The Charter
Banning private payment for drugs in public hospitals may violate the right to "life, liberty and security of the person," as set out in the Canadian Charter of Rights and Freedoms. 19 A patient could successfully claim that these rights were engaged by the safety concerns or psychological stress associated with having to travel to private clinics. However, claimants may have a problem establishing that these rights were deprived as a result of government action. In R. v. Morgentaler, the Supreme Court of Canada ruled that government actions that block or deny access to health care -in that case, administrative obstacles to abortion services -are unconstitutional. 20 However, a Charter challenge is more likely to succeed when government is considered to have actively intervened to prevent access to care. It would be more difficult to advance a challenge when government passively refuses to deliver privately purchased drugs in private hospitals. However, a refusal by government to allow infusion of an uninsured drug in a public hospital when a patient cannot travel safely to a private clinic could be construed as active intervention.
If an applicant did establish this connection, the government would have the onerous task of proving that such denial was a "reasonable limit." 20 The objective of protecting a public insurance plan that fosters equality regardless of ability to pay is pressing; however, a court may question whether the legislation is rationally connected to this goal because of the difficulties inherent in conducting empirical research on the negative impact of public hospitals selling uninsured drugs (cause and effect in such complex systems is extremely difficult to establish).
Conclusion
Governments must make increasingly tough choices in the face of an influx of expensive new drugs and the strictures of public finance -pressures that are likely to be exacerbated in the future. These choices have created pressure from people who wish to purchase these drugs in public hospitals. There are no easy conclusions, but on balance we argue that uninsured drugs should not be sold in public hospitals because of the possible negative effects on the public health care system. We are particularly worried that Canadians with private insurance for high-cost drugs will be less concerned about these drugs being exclued from the public plan. However, this argument may not sustain a Charter challenge because governments have a difficult battle given the lack of clear empirical evidence on the deleterious effects on the public health care system. This article has been peer reviewed.
